RULI:.Jl
ISSUI:.S TRIALBYJURYORBY']HE(DURT

A. _lis_lie;s Issues arlse ubon the pleadmgs vhen a fact or oonclusmn of
law is maintained by one party and controverted by the other.
(l) An issue of 1aw arises won a mtion to dismiss a oomplarnt or
some part thereof for fallure to state a- c1a1m @orfﬁa?’intlon to s?txrlke a defense
- Or new matter in a reply,. or some part thereof, upon a nntlon for judgn‘ent on the
pleadings or upon a motion for summary judgment.
A, (2) “An issue of »fact arises: _
A. (2) (a) | ‘Upon a material allegation in the corrplaint controverted by the
answer. | | |
/ A (2) (b) Upon ﬁew matter in the .answer.
o . | A.‘(Z) (c) Upon new Iratt.er in the reply.
- B. Issues of law; how tried. An issue of law shall be 'triedAby the court.
C; .Issuesof-fact; an/trly_ ' |

= 5

lTne trial of all issues of fact chall be by jury unless:
C. (l)@ The partles or thelr attoreys of record by written stipulation
flled with the court or by an oral stlpulatlon made in open court and entered in the

a? : w?

record, it to trial- without a Jury or - -
o g) The court/ upon motion of '.LtS om initiate finds that a right of

: /
trial by jury of some or all of those issues does not exist under the Constitution

or statutes of the State.

é;C_,CZ)-—-_BEﬂJe court. (If demand is required, then need rule giving court

' .dj.scretinin to try case to jury even though de fided.




D. AﬁVlsoxy | luryand trlalbyconsent n all‘__act._icins‘.rbﬁ triable by |
right by a jury th‘e:.k'..court, upon rotion or of its own iﬂitiat_ive, ey try an issue
with an advisory jury or it néy, with the consent of both parties, order a trial
with a jury whose verdict has the same effect as if trial by jury had been a

matter of right.

17.020 is dropped. The
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Comment :
This rule preserves the procedures covered by ORS 17.005 to 17.015,
17.025,171030, X¥ 17.035 and 17.040. ORS 17.020 and 17.045 are

elinimated as unnecessary. The language of the existing ORS sections
was modified to elinimate archaic language and conform to these rudes.
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RULE 51
ISSUES; TRIAL BY JURY OR BY THE COURT

&
2 & Issues. Issues arise upon the pleadings when a fact or

conclusion of law is maintained by one party and controverted by the
_other.
| A.(1) An issue of law arises upon a motion to dismiss a comp-
laint or some part thereof for failure to state a claim, upon a motion
to strike a defense or new matter in a reply, or some part thereof,
upon a motion for judgment on the pleadings or upon a notion for
summary judgment.

A.(2) An issue of fact arises:

A.(2)(a) Upon a material allegation in the complaint controver-
ted by the answer.

A.(2)(b) Upon new matter in the answer.

A.(2)(c) Upon new matter in the reply.

B. Issues of law; how tried. An issue of law shall be tried.

by the court.

C. Issues of fact; how tried. The trial of all issues of

fact shall be by jury unless:

C.(1) The parties or their attomeys of record, by written
stipulation filed with the court or by an oral stipulation made in
open court and entered in the record, consent to trial without a jury,
or

P

C.(2) The court, upon motion of its own initiative, finds

that a right of trial by jury of some or all of those issues does mot

)
exist under the Constitution or statutes of ﬁ State.
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D. Advisory jury and trial by consent. In all actions not

triahle by right by a jury the court, upon motion or of its own initia-
tive, try an issue with an advisory jury or it may, with the consent
of bq:&iparties, order a trial with a jury whose verdict has the same
effect as if trial by jury had been a matter of right.

BACKGROUND NOTE

ORS sections superseded: 17.005, 17.010, 17.015, 17.020, 17.025,
17. 960 17.040, 17.045.

M""\ |
F.63§ )77,615

This rule preserves the procedures covered by ORS 17.00
17.015, - 17,030,31/.035 and 17.040. ORS 17.0207a0d 17.045 are
i sayy!  The language of the existing ORS sections

imifiate archaic language and to conform to these
rules. Note that the Council retained the existing Oregon procedure
of having jury trial waivable only by affirmative action of the parties
rather than the federal system of requiring a demand for jury trial.
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OCMMENT

The elimination of procedural distinctions between actions
at law and suits in equity cammot affect the constltutlonal
right to jury t:rJ.al
RUOLE 51
ISSUES; TRIAL BY JURY (R BY THE COURT
A. Issues, Issues arise upon the pleadings when a fact

or conclusion of law is maintained by one party and controverted

by the other,
B. Issues of law; how tried. An issue of law shall be

tried by the court.

C. 1Issues of fact; how tried. The trial of all issues

of fact shall be by jury unless:
C.(1) The parties or their attorneys of record, by writ-
ten stipﬁlat:i.on filed with the court or by an oral stipulation
made in open court and entered in the record, consent to trial \
without a jury, or Pa’(’“‘
C.(2) The court, upon motion oﬁ its own initiative,,
finds that a right of trial by jury of some or all of those

issues does mot exist wunder the Constitution or statutes of thi

state.

D. Advisory jury and trial by consent. In all actions

or px:ii%% gs ot triable by right:h? a jury, the court, uwpon
IIDD.ODV or oﬂl its own initiative, may try an issue with an
advisory Jm:'yjor it may, with the ccnsmt of all parties, order
a trial &a jury whose werdict %aq/the same effect as if
trial’g} jury had been a matter of right.
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BACKGROUND NOTE

ORS sections superseded: 17.005, 17.010, 17.015, 17.020,
17.025,717.0° 30“—% 17.035, 17.040, 17.045, 46.160.

COMMENT
A This rule preserves the procedures covered by ORS 17.005
\aot to 17.015, 17.030, 17.035 and 17.040. ORS 17.020, 17.025 and
( <, ~ 17.045 are eliminated as umecessary. The language of the

Y existing ORS sections was modified to eliminate archaic language
,L\ and to conform to these rules. Note that the Council retained
Y the existing Oregon procedure of having jury trial waivable only

by affimmative action of the parties rather than the federal
system of requiring a demand for jury trial.

Rmimv&n:aﬁ

Methods. Each circuit and district court shall provide

the court deems appropriate.

M When a cause is set and called for

\Y i \é?’ mal it shall be tried or dismissed, unless good cause is

shown for a continuance. The couwrt may in a proper case, and
uwon terms, reset the same.

BACKGROUND NOTE

ORS sections superseded: 17.050.

QOMMENT

This is a new provision.
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RULE 51
ISSUES; TRIAL BY JURY OR BY THE COURT

A, Issues. Issues arise upon the pleadings when a fact or
conclusion of law is maintained by one party and controverted by the
other.

A.(1) An issue of law arises upon a motion to dismiss a comp-
laint or some part thereof for failure to state a claim, upon a motion
to strike a defense or new matter in a reply, or some part thereof,
upon a motion for judgment on the pleadings or upon a motion for
summary judgment.

A.(2) An issue of f_act_: ari,sga,.s:

A.(2)(a) Upon a material allegation in the complaint controver-
ted by the answer.

A.(2)(b) Upon new matter in the answer,

A.(2)(c) Upon new matter in the reply.

B, Issues of law; how tried. An issue of law shall be tried
by the court.
C. 1Issues of fact; how tried. The trial of all issues of

fact shall be by jury unless:

C.(1) The parties or their attomeys of record, by written
stipulation filed with the court or by an oral stipulation mede in
open court and entered in the record, consent to trial without a jury,
or

C.(2) The court, upon motion of its own initiative, finds
that a right of trial by jury of some or all of those issues does mot

exist mnder the Constitution or statutes of this State. -
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D. Advisory jury and trial by consent. In all actions mot

triable by right by a jury the court, upon motion or of its own initia-
tive, may try an issue with an advisory jury or it may, with the consent
of all parties, order a trial with a jury whose verdict has the same

effect as if trial by jury had been a matter of right.

BACKGROUND NOTE

ORS sections superseded: 17.005, 17.010, 17.015, 17,020, 17.025,
17.030, T7.035 17 020 17 065 A -

COMVMENT

This rule preserves the procedures covered by ORS 17.005 to
17.015, 17.030, 17.035 and 17.040. ORS 17.020, 17.025 and 17.045 are
eliminated as umecessary. The language of the existing ORS sections
was modified to eliminate archaic language and to conform to these
rules, Note that the Council retained the existing Oregon procedure
of having jury trial waivable only by affirmative action of the parties
rather than the federal system of requiring a demand for jury trial.
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COMMENT

The elimination of procedural distinctions between actions
at law and suits in equity cammot affect the constitutional
right to jury trial.

RULE 51
ISSUES; TRIAL BY JURY CR BY THE COURT

A, TIssues, Issues arise upon the pleadings when a fact
or conclusion of law is maintained by one party and controverted
by the other.

B. 1Issues of law; how tried. An issue of law shall be

tried by the court.
C. Issues of fact; how tried. The trial of all issues
of fact shall be by jury unless:

C.(1) The parties or their attorneys of record, by writ-
ten stipulation filed with the cowrt or by an oral stipulation

made in open court and entered in the record, consent to trial

. without a jury, or

C.(2) The court, won motion of its own initiatiwve,
finds that a right of txrial by jury of some or all of those
issues does rot exist wnder the Constitution or statutes of this
state.

D. - Advisory jury and trial by comsent. In all actions

or proceedings mot triable by right by a jury, the court, won
motion or of its own initiative, may try an issue with an
advisory jury or it may, with the consent of all parties, order
a trial with a jury whose verdict has the same effect as if
trial by jury had been a matter of right.

" -131-



BACKGROUND NOTE

ORS sections rseded: 17.005, 17.010, 17.015, 17.020,
17.05,?@“%. 17,035, 17.040, 17.045, 46.160.

COMMENT

This rule preserves the procedures covered by ORS 17.005
to 17.015, 17.030, 17.035 and 17.040. ORS 17.020, 17.025 and
17.045 are eliminated as  umecessary. The language of the
existing ORS sections was modified to eliminate archaic language
and to conform to these rules. Note that the Council retained
the existing Oregon procedure of having jury trial waivable mly
by affimmative action of the parties rather than the federal
system of requiring a demand for jury trial.

ROLE 52
ASSIGNMENT CF CASES

A. Methods. Each circuit and district court shall provide
by local rule for the placing of actions wpon the trial calendar
(1) without request of the parties, or (2) upon request of a
party and motice to the other parties or (3) in such other marmer
as the court deems appropriate.

B. Continuances. When a cause is set and called for

trial, it shall be tried or dismissed, wnless good cause is
shown for a continuance. The court may in a proper case, and
wpon terms, reset the same.

BACKGROUND NOTE

ORS sections superseded: 17.05Q.
COMMENT

This is a new provision.
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RILE 51
ISSUES; TRIAL BY JURY (R BY THE COURT
A. Issues. Issues arise upon the pleadings when a fact
or conclusion of law is mmintained by cme party and controverted
by the other.
B. Issues of lzv: how tried. An issue of law shall be

tried by the court.

C. Issues of fact; how tried. The twial of all issues
of fact shall be by jury unless:

C.(1) The parties or their attomeys of record, by writ-
ten stipulation filed with the cowrt or by an oral stipulation
mede in open court and entered in the record, comsent to trial

b & Jwy, or . @ a party or OD
C.(2) The court, won mtiar/of its an initi.ativa,

ﬁndsd?atari@toftzialbyjuryofm.orallof&losa
issues does mot exdist Lnder the Constitution or statutes of this
state,

. D. Advisory jury and trial by consent. .In all acﬁcns

to
Wmt*.ablanymsntb 'u:ry tinecm:rt wen

uryorltnzy with the consent of all parties, order
shall have

maywzeajmymse\eﬁc e same effect as if
4 Jury!‘:a

trial W d beai a mtter of ng:n:
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CENT

This rule preserves the procecdurss coversad by CRS 17.005
to 17.015, 17.030, 17.035 and 17.040. OCRS 17.020, 17.025 and
17.045 are eliminated as umecessary. The language of the
existing (RS sections was modified t eliminate archaic language
and to conform to these rules., Note that the Council retained
the existing Oregon procedure of having jy trial waiveble anly
by affirmative action of the parties rather than the faderal
system of requiring a demsnd for jury t=ial. Jury trial pro-

cedure in district court remains different in several respects.
ORS 46.180 and 46.190 are not superseded. They provided for
6-person juries, require a jury demand, and provide only 2
peremptory challenges. See ORCP 1.
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RULE 51
ISSUES; TRIAL BY JURY OR BY THE COURT

A. Issues. Issues arise upon the pleadings when a fact
or conclusion of law is maintained by one party and controverted

by the other.

B. Issues of Taw; how tried. An issue of law shall be

tried by the court.

C. Issues of fact; how tried. The trial of all issues of

fact shall be by jury unless:

C.(1) The parties or their attorneys of record, by writ-
ten stipulation filed with the court or by an oral stipulation
made in open court and entered in the record, consent to trial
without a jury, or

| C.(2) The court, upon motion of a party or on its own
initiative, finds that a right of trial by jury of some or all of
those issues does not exist under the Constitution or statutes of
this state.

D. Advisory jury and jury trial by consent. In all actions

not triable by right to a jury, the court, upon motion of a party
or on its own initiative, may try an issue with an advisory jury
or it may, with the consent of all parties, order a trial to a
jury whose verdict shall have the same effect as if trial to a

jury had been a matter of right.
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COMMENT

This rule is based on ORS 17.005, 17.030, 17.035, and
17.040. ORS 17.010, 17.015, 17.020, 17.025, and 17.045 are
eliminated. A party in a case tried to the court would make an
offer of proof relating to excluded testimony, rather than
present the testimony "under the Rule" as provided in ORS
17.045. The language of the existing ORS sections was modified
to eliminate archaic language and to conform to these rules.

Note that the Council retained the existing Oregon procedure of
having jury trial waivable only by affirmative action of the
parties rather than the federal system of requiring a demand for
jury trial. Jury trial procedure in district court remains dif-
ferent in several respects. ORS 46.180 and 46.190 are not super-
seded. They provide for six-person juries, require a jury demand,
and provide only two peremptory challenges. See ORCP 1.
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